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PROCEEDINGS 


ON - THE 


King's Commiſſions of the Peace, and Oyer and Ter- 
miner, held for the City of LONDON, &c. 


Illiam Chetwynd was in- 
dicted at Common Law for the 
Murder of Thomas Ricketts. 

He was likewiſe indicted on 
the Statute of Stabbing by the Name of #://{:2m 
Chetwynd, of the Pariſh of St Ann Wiftminſter, in the 
County of 1Midslz/ex, Gent. for that he not having 
God before his Eyes, ©c. on the 26th Day of Sep- 
tember, in the 17th Year of His Majeſty's Reign, with 


504. T | 


Force and Arms, in the ſaid Pariſh, and the ſaid 


County, in and upon Thomas Ricketts, in the Peace of 
God and our Lord the King then and there being, 
feloniouſly did make an Aſſault ; and wrth a cer- 
tain Knife made of Iron and Steel, of the Value of 
Six pence, which he, the fiid Hilllum Chetrond, 
then and there had, and held in his Left Hand, 
him, the ſaid Thomas Ricketts, in and upon the rig at 
Side of the Belly, of him the ſaid Thomas, below 
the Navel of him the ſaid Themes, then and there 
feloniouſly, and in the Fury of his Mind, did ſtrike 
and ſtab (he the ſaid Thomas Ricketts then and 
there not having any Weapon drawn, nor the ſaid 
Thomas Ricketts then and there having firſt ſtricken 
the ſaid Niluam Chetuynd) and that the ſaid 77 
liam Chetwwynd, with the Knife aforeſaid, did then 
and there give to the ſaid Thomas Ricketts in and 
upon the Right-Side of the Belly of him, the ſaid 
Thomas, below the Navel of him the faid Thomas, 
one mortal Wound, of the Breadth of half an 
Inch, and of the Depth of three Inches, of which 
mortal Wound the faid Thomas, at the Pariſh afore- 
ſaid, and County aforeſaid, from the ſaid 26th 
Day of Septamber until the 29th Day of the ſaid 


Month of September, did languiſh, and Ilanguiſhing 
did live; upon which ſaid 29th Day cf September, 
the aforeſaid Thomas Ricketts, in the ſaid Parith, 
and the ſaid County, of the faid mortal Wourd 
did die; and ſo the Jurors aforeſaid do ſay, that 
the aforeſaid Nilllam Chetwynd the aforeſaid Thomas 
Ricketts feloniouſly, and in the Fury of his Mind, 
did kill and flay, againft the Peace of our Lord 
the King, his Crown and Dignity. 

He was a third time indicted on the Coroner's In- 
quiſition, for felonioufly ſlay ing the ſaid Tho. Ricketts. 

The Council for the Priſoner defired, that as the 
Priſoner had the Misfortune to be extremely deaf, 


he might have the Liberty of ſtanding at the inner 


Bar, which the Court readily granted. 

The Council for the Proſecution “ having opened 
the ſeveral Indictments, and ſet forth the Circum- 
tan ces relating to the Fact, they proceeded to exa- 
niue their Witneſſes. 

[ Maſfier William Hamilton, favorn ] 

Czunc. | think you are one of the young Gentle- 
men who boarded at Mr C/are's Academy in Soho- 
Square ? 

Hamilton. Yes, Jam. 

Counr. Was you boarded there laſt September ? 

Flamiſton. Yes. | 

Counc. Was the Priſoner at the Bar at Board 
there then ? 

Hamilton. Yes. 

unc. Do you remember one Mr Thomas Ricketts 
being there ? 

Hamilton Yes, I was preſent when the Priſoner 
and Mr Ricketts were together iu the Room. 


Mr Serjeant Vynne, 
Mr Moreton, 
Mr Erſte, 


Mr Purcas, 


were of Council 
for the Crown, 


— — — — —— — — —— 


Mr Lloyd, 

Mr Leg. 

Mr Hume Campbell, 
Mr Hat/el/, 

Mr Stracey, 


were of Council for 
the Priſoner. 


Counc, 
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Hamilton. I ſtood a little Way before chem. 


Counc. Where was this Blow given ? 
Hai llor ſult here about upon the Side, (point- 


Coune. What Time was it ? 

Hamilton. It was on the 26th of September. 

Caunc. Who was in the Room when you 
went 1n ? 

Hamilton. There was one Samuel! Malcher, Tho- 
mas Ricketts, and Mr Chetwynd ; they were the only 
Perſons in the Room. 

Counc, What was the Converſation turnirg upon? 
What were they talking about, when you came into 
the Room ? 

Hamilton, Mr Cbetatmnd had got ſome Cake, and 
Mr Thomas Rickeits defired Mr Chetwynd to give 
him a Piece of his Cake; Chetatynd denied it him; 
I asked him for a Piece, d he likewiſe denied 
it me. 

Counc. What happened then? 

Hamilton. Hannah Humphreys came into the 
Room about that Time. Mr Chetwynd took the 
Cake, and cut a Piece off, and laid the Piece von 
the Bureau, and locked the other up; with that 
Mr Ricketts came and took the Piece of Cake of che 
Bureau; Mr Chetætynd asked him ſor I ; ard Mr 
Ricketts laughing, went up to the Nala, 10d told 
her, he had taken a Piece of Mr Chetws yds Cake ; 
with that, Mr Cherrrnd came up c him, and 
demanded it of him aga.n 

Council Did Mr Ricke!ts deliver it to him again? 

Hamilton. No. 

Cauncil. Did Mr Ricketts refuſe to deliver it? 

Hamlin. Mr Ricketts did nat refule to deliver it. 

Council, What Aniwer cia Mr Ricketts give Mr 
Chetwwynd, when he asked him for the Cake a- 
gain ? 

Hamilton. He gave him no Anſwer, but conti- 
nued laughing. 

Council. You mean he was laughing with you, 
not laughiny at the Priſoner. 

Pr ifoner”s Coun. That's nice indeed 

N Council, What happened next after 
thi: 

* Iten. After Mr Chetwynd demanded the 
Cake, and Mr Rickett; giving him no Anſwer, he 
ſtruck him immediately with the Knife, which he 
had in his Hand. 

Counc. Was it back handed? 

Hamilton. It was back- handed. 

Fury. I defire he may ſpeak a little louder; was 
Ricketts behind him when he ftruck him with the 
Knite ? 2 

Hamilton. Mr Rickett's Side was to Mr Chetawynd's. 
He was ſtanding by his Side. 


Counc. How near were you to them. 
Hamilton, Not very near. 
Caunc. Where did you ſtand? 


ic. 5iae of the Beily). 


lng to the Ri 
| / vou ſee him pull the Knife out. 


4 £ did not ſee him pull it out. 

Ces do you know it was a Kaife tha 
he Hrucl: him with ? 

Lam en. Becauſe it was the ſame Knife that 


ne cut rhe Cake with. 

can,. What followed upon that? 

Hamilton, Mic Ricketts cried out he was afraid he 
was ttabbed. 

Counc. Did Mr Ricketts fall down? 

Hamilton. No; he laid his Hand upon his Side, 
anu ſaid he was ſtabbed. 

Counc What ſort of a Room is it? 

Hamilton. It is a pretty large Room. 

Counc. What Part of the Room did the Scru- 
tote ſtand iu? 

Hamilton. It ſtood in the Corner of the Room 
by the Window ; the Window and the Scrutore 
were on the ſame Side. 

Counc. What Kind of a Knife was this ? 

Hamilton. It was a Sort of a French Knife. 

Ciunc. Was it a Penknife? Or what Knife 
was it? 

Hamilton. It was a pretty _ Knife. 

Cornc. Was it a Claſp Knife? Hamilton. Yes. 

Court. Did you fee Chetwynd cut the Piece of 
Cake? Hamilton. No. 

Curt. Did you ſee the Deceaſed take it away? 

Hamilton. Yes. | 

Court. Did Chetæauynd fee him take it away? 

Hamilton. I cannot tell that. 

The Council for the Proſecution having done æuitb 
this Witne/i, he was examined on Behalf of the Pri- 
foner. 

Priſ. Council. Mr Hamilton, if I underftand you 
right, the Deceaſed and you asked Mr Chetzwynd 
for a Piece of Cake, and Chetwynd refuſed it? 

Hamilton. Yes. 

Caunc. So he was not willing to give either of 
you any ? 

Hamilton. No, he was not. 

C:unc. I think you ſaid Mr Chetemnd took the 
Knife out of his Pocket ? 

Hamilton. I ö faid he cut a Piece of Cake; I 


did not ſay he took the Knife out of his Pocket. 
Counc. I think it was a Cake that they call a 
Simnel; was it not? | 
Hamilton. Yes, it was. | 
Counc. I think they are very hard, with a Cruſt 
on the outſide, and difficult to be cut ? 
Hamiiten 
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Hamilton. It was pretty herd. 

Counc. Then that may poſiibly require more 
Strength than he had in one Hand, to cut it; 
he cut it down did not he? | 

Hamilton. I did not fee him cut it. 

Counc. You ſaid he took his Knife and cut it? 

Hamilton. Yes, he did cut it. 

Counc. Then tell me whether or no, (I am ſure 
T wiil do fairly, God forbid that I ſhould do 
otherwiſe) Mr Chetzynd did not refuſe to give any 
of the Cake to Mr Ricketts ? 

Hamilton. Yes, he did refuſe it. 

— Counc. Who did he cut the Cake for? Was 
it not for himſelf ? 

Hamilton. I believe it was. 

Counc. Then he did not cut it for any body 
elle; I think you ſaid, he laughingly told the 
Maid he had got it ? 

Hamilton. Yes. 

— Counc, And upon that, Mr Chetamnd demanded 
it from him again, and he laughed, but did not 
deliver it. 

Hamilton. He made him no Anſwer, but did 
not deliver it. 

Counc. Did he ask him to give it him again 
before this unhappy Accident happened ? 

Hamilton. Yes, he did. 

| Counc. Pray tell me whether he did not beſides 
— Langking, endeavour to keep the Cake from 

m ? 

Hamilton. I did not obſerve that. 

Counc. Pleaſe to tell me, whether as you were 
School fellows together; you were not all good 
Friends ? 

Hamilton. Yes, we were. 

Courc, Which of the two was biggeſt. 

Hamilton. Ricketts was larger than Chetwynd. 

Counc. I am obliged to the Genyemen on the 
other Side, for intimating that Mr Chetwwynd gave 
Mr Ricketts a Piece of Cake before, I wou'd ask you 
whether Mr Chet=.yn4 did not give Mr Ricketts 
a Piece that Morning ? 

Hamilton. I heard he did. 

Coune. How long was that before this Thing 
-happened ? | 

Hamilton, | don't know how long it was. This 
happen'd about One o' Clock. 

Counc. When this unforturate Thing happened 
what did Mr Cherzrynd ſay immediately upon it? 

Hamilton. Really, I do not know. 

Counc. I think, Sir, you were telling the Court 
of a French Knife; I own I don't know what 
they are ; but the Queition I would ask you, is, 
whether moſt of you young Gentlemen do not 
carry theie Knives in your Pockets ? 


Hamilton. I have heard ſo; it was a Knife that 
he always had. 

Counc. And I ſuppoſe many of you had ſuch 
Knives? 

Hamilton. I cannot tell, as to that, Sir. 

Counc I am obliged to you for the Candour you 
have uſed in your Evidence ; I have no more Que- 
ſtions to ask you. 

Court. Can vou recollect, how theſe young Gen- 
tlemen lived together, whether there was any ill 
Will betwcen them, or whether they lived in a 
friendly Manner? 

Hamilton. I think they lived as the other Scho- 
lars did. 

Court, Do you apprehend there was any Malice 
between them ? 

Hamilton. I never knew of any Malice between 
them. 

Court. How did the young Gentleman behave 
after he had given that Wound ? 

Hamilton. I did not ſee him afterwards. 


[ Maſter Samuel Malcher, urn.] 


C:urt. How old are you? 

Malcher. I am thirteen next January? 

The Court asſced Malcher what he thought would 
become of him, if he did not ſpeak the Truth ; to 
which, he replied, he ſhould be unhappy everlaſting. 

Counc. Were you preſent at this unhappy 
Affair? 

Malcher. Yes. 

Counc. Then give us an Account of what you 
heard, and what you ſaw ? 

Malcher. Mr Ricketts asked Mr Chetwynd for a 
Piece of his Cake, and Mr Chetzynd gave him a 
Piece ; he aſked him for another Piece, and he re- 
fuſed it him. | 

Counc. How long was that after he had given him 
the firſt Piece ? 

Malcher. It was about a Quarter of an Hour; 
and after he had refuſed it him, he went out of the 
Room, with the Cake under his Arm, and then 
came into the Room again. 

Counc What Room was it? 

Malcher. It was the Room where Mr Chetzynd 
lay. | 
Count What Room did he go into, when he 
went out of his own Room, after his refuſing him 
the Cake? 

Malcher. He did not go into any Room; he only 
went out of the Room to the Head of the Stair- 
Caſe, and then came in again. 

C:anc. Did he open the Bureau then, or was it 
open before? 


Malc her. 
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Maleber: I cannot juſtly recolleft that. 


Count. as nne ours GOT: | 
Malcher. Yes. 14-4 
Caunc. What did he cut it upon 25 

Macher: He cut it upon the Bureau. 


Crunc, You-fay be cut a Piece, what did he do i 


with it ? 

Maulcher. He laid it down upon the Bureau, and 
Ricketts came and took it — ſnatched it away. 

Counc. Did ſee him take it away ? 

Malcher. I cannot tell whether he did or no. 

Court. How did Chetruynd ftand ? 

Malcher. He had his Back to Rickerr:. 

Court. Where did the Cake lie? 

Malcher. The Cake was before. Cherwynd, and 
Ricketts put his Hand belde him, and took & away, 
and then he went to the Window: 

Caunc. Where did he carry it? 

Malcher, He went to the ſecond Window 
with it... 

Counc. How far was that from the Bureau 7 

Maleber. I believe about a Yard. | 

Counc. What did he do after that ? 

Malcher. Mr Chetwynd came and ſtabbed him. 


Counc. In how long Time was that afier he «60k 
the Cake? 


Malcher. [ believe it was a. Mme. 
Counc. Was it ſo long as a Minute ? 

Malcher. I do not know whether it was . ſo 
- or not, it was but a very little 
1 k 
Counc. Did Chetwynd aſ for his Cake? 
Malcher. | was not near W ln I 

was at my Box, at the other End of the Room. 
Counc. Is it a ſmall Room ? | 
Malcber. It is not a very large Room? 
Counc, What happened after that? | 
Malcher. Mr Ricketts told the Maid he was 
ſtabbed, and then he went down Stairs. | 
Counc. Was Hannah inthe Room ? 
Matcher. Yes. 
Counc. What did ſhe ſay ? 
Makhery. She ſaid, he was tabbed. 
Counc. What was faid or done afterwards ? 
Malcher.. Really I don't know. _ 
Counc. Had Ricketts any Thing in bis Hand? 
Malcher. He had nothing in his Hand that I faw ; 
nor ſaid any thing to provoke him, as I heard. 
[Ce Examination by the Priſoner's Council.) 
r 
Tranſaction, was you not ? 
Matcher. Yes. 


Counc. Was you preſent befor Mr Hamilton 
came up? 


Macher. Ves, Kir. — 


1 9 * * * — 
Counc. When Mr * had the Piece of Cake 


| given. him, that was before Mr [ami/ton came vp, 


wad it not ? 


Matcher. Mr Hamilen di not fe him. iv 


were they not on | 
rr th 1 think-ſo, they -uſed us be ſo. 2 
Counc. When Ricketts asked him for the ſecond 
Piece of Cake, was not he teazing af hun? 
Malcher. No, he teazed him about the firſt; and 
then he went out of the l .. 
ed him. 
Can. You ay, Mr Cheruynd carried the Cake 
under his Arm out of the Room, and Ricketts fol- 


Malcher. Yes. 

Counc. Then he came to his- Bureau, Ricketts 
following of him i112 - 

Make, ves; and then I ſaw Mr Niles take 
the Piece of Cake up, which Mr $9Wuyes had 
laid upon his Bureau. 

unc. Then Mr Cheragnd turned about to ak 
far his Cake again? | 

Malcber. I did not hear him aſk for it. 

Caounc. «craig did not he? 

Malcber. ö 

Counc. nee 

Malcher. I cannot tell. 

Counc. Did Ricketts ſhove him ? - | 
Malcher. Not that I faw. 
Counc. When Nicletis wok 8 


| pad, had Chetwwynd his Back towards him? 


Malcher. Ves. 1 
Caunc. Did Ricketts. reach over his Shoulder, or 
take it under his Arm ? | 

Malcber He weat under his Arm, and ook theCake. | 

Counc. Did he touch him? 

Malcher. I cannot tell that. 

Counc. Lou ſay immediately upon that he went 
to the Window, how far was that from the Bureau ? 

Male ber. About a Yard or two, 

Counc. Pray, now, when Chetwynd went to cut 
the Cake (you were there all the while) did Ricketts 
offer to aſſiſt him in it? Did he offer to lend him a 
Knife ? 

Malcher. Yes, he did, and had it open. 


Counc. What did Chetwynd ſay then? 
Malcher, Chetwynd ſaid, he had a Knife of his 
Own. 
Counc. Pray, had Ricketts a Knife in his Hand ? 
Hhhh 


Malcher. 
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Malcber. Ves, he had a Knife, and offered to 
lend it Mr 


Prei Gu. I ſhould be glad to know whether 


he did not put that Knife into his Pocket again? 
Male. I do not know that he did. hots 
Cunc. Here is a Queſtion miſunderſtood I be- 
lieve, did the Knife that you ſpeak of belong to Mr 
Cherwynd, or to Mr Ricketts ? 
Malches. The Knife bel to Mr Ricketts. 
Priſ. Counc. That's a fair Anſwer to the Queſtion. 
Gurt. Ricketty's Knife was before Cher- 
, were both the Knives * at the Time 
this unhappy Aceident 
Malcher. 
when Mr Ricketts offered him his Knife; but he re- 
fuſed it, and ſald he had one of bis own. 
Court Was Rickert's Knife open then? 


 'Malkher. Yes. 


Court. Were they both open when the Accident 


happend ? 


Malcheri No. Rickett;'s was claſ - and pes into 


his Pockeg, on Mr Chetwynd”s refu ng it, and before 


the Cake was cut and the Bureau. 

Court, Then ——— Knife When 
Chetwynd refuſed it, and put it into his Pocket? 

Malchey, Yes 

Court, And this was before this Wound was 
given? 

Malcher. Yes. 

Prof. Counc. Was it before the Cake was cut and 
laid upon the Bureau ? 

Malcher. Yes, it was. 
3 Humphreys /avorn.] 

ve us an Account what you 

know cog Ns ppy Affair. 
The young Gentlemen were in the Di- 
1 and I was in the next Room; I heard 
« Noife, upon which I went into the Diniag- Reom 
and asked them what they did there, and was 
the Matter they were not in their own Rooms ; 
Mr Ricketts made Anſwer, that he wanted a Piece of 
Cake of Mr Chetwynd ; I ſaid to Mr Ricketts, have 
not you bad a Piece; he faid No, and ſmiled. I 
looked at Mr Ricketts, and ſaid, I believed he had 
had ſome, for he had ſome Crumbs of Cake upon 
his Lips ; Mr Ricketts ſmiled again, and ſaid, he 
wanted another Piece, or a bigger Piece. 

Coyne. Where was Mr Chetwynd then? 

Humphreys. Mr Chetwynd at that Time was at 
his own Bureau, cutting his Cake. 

* How far was Mr Ricketts off the Bu- 
reau 


Humpbrey;,, He was as near as I can gueſs about 


two Yards from the Bureau ; Mr Ricketts went up 


Mr Chetwynd”s Kue was not opened 


to the Burean to Mr Chetauyad, and Mr 1 
lifts up. his Arms, and ys, Deo't IÞ Ricketts, a 
Mr Ricketts then took the Cake. 

Court. Mention in what Manner du took ix. 

Humphreys. I think, to the beſt of my Know- 
ledge it was over Mr Chetwynd's Shoulder. 

Counc. Where did you ſtand at that Time? 

Humphreys. - I food at the Corner of the middle 
Window, and Mr Riche!ts almoſt faced me, not 
quite, but was a little Sideways of me. 

Court. Had Mr Ricketts the Cake in his Hand ? 

Humphreys, He had the Cake in his Hand. 

Court. How far were you off the Bureau then? 

Humphreys. I was then from the Bureau about 
three Yards, and Mr Rickerts came up to me, and 
ſaid, Hannah, I have got ſome Cake. (I had a Stock- 
ing in my Hand which I was darning.) Upon Mr 
Ricketts's Gon he had got ſome Calce, Mr Chetwynd 
came from his Bureau, to my N- Hand, and in 
a very ſhort Time Mr Ricketts ſaid, Hama, Mr 
Chetwynd has fiabbed me. | looked at him. 

Preſ. Counc. Did you fee Mr Chirwynd come 
from the Bureau ? 

res. Yes. 
Coune. Where did Mr Ricketts ſtand ? 
Mr Ricketts ſtood juſt me. 

unc 

given ? 


Now tell us whether you w this Stab 


I did not fee it given. 
unc. Did you obſerve that Mr Ricketts had any 
Thing in his Hand ? 
4 He bad nothing in his Hand but a 
Bir of Cake. 
unc. Did you obſerve that Mr Ricketts had 


- truck Mr Chetognd ? 


Humphreys. No, 1 — 


not a in any 
ou — 2 at Ss Time Mr Chetwynd 

came up and ſtabbed Mr Ricketts. 

Priſ. Counc. No, that is not right. 

Court. She ſaid Mr Ricketts told her ſo, 

Pri/. Counc. I don't doubt your Candour, bat 
you are miſtaken in the Evidence; repeat it again. 

Humphreys. I faw Mr Ricketts come from the Seru- 
tore, and he ſaid, Mr Chetzwynd bas flabbed me. Says 
I, Mr Ricketts you joke ; Mr Rictetes had put his Hand 
to his Side: 1 bid him take his Hand away, and 
then I ſaw a little Blood ; Mr Chetamad, ſaid I, You 
have done very well; Mr Cbetawyad ſaid, Hannah, 
if 1 bawe hurt bim, I am ſorry for it. 

Pre. Counc, Did you oblerve who were in the 


Room ? 
Humpbrey:, I faw Mr Hamilton, Mr ZRickettr, 
Court, 


and Mr Chetwynd. 
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Curt. Did „ 
r 


Humphreys, 1, did not hear him. 
Counc. e 


where did he 
Humphreys. He went out of the Room. 
Counc. How long did he. Continue in the Houſe? | 
22 He continued j * the Houſe till wk 
we arnung. wah ; 
That was the | 


* of 
. 
[ Council foy tb. Priſoner on-the' Grofo — 


Counc. Tell us where this Room was, where you 
e Noiſe before you went to them : 
77. 8. I: was on the fg Poor. 


1 Did. yaſ * a Fulllivg of We or 
nly their T\ ; 
a Farrar nag 


— 30 gp/ to. ſhah. 
ſuade them to be quiet. 

Counc. Where was Mr Chetwynd when you 
came into the Room ? 

s. Mr non ins s and 

Mr Ricketts was ſtanding in the Room, and he 
ſaid he wanted à Piece of Cake of Mr Chetwyng. 

Counc. Was this Mr Ricketts's Room? 

Hump rey. No, Mr Ricketts had a Room up 
another Pair of Stairs. 
Caunc. Then he was got into Mr Ce 


in E 


Room, which was the Occaſion of your aking kim 


what he did there? 
Humphreys. . Yes. "Twas the Room where Mr 
Chetwynd lay; he had not a Room to himſelf. 


Was there any Converſation about the - 


Cake, or any aſking for Cake before you went into 
the Room ? 


ed another Piece of Mr Chetwynd's Cake. 
Counc. Was 12 toward you ?. 


+ ? 


Humphreys. Ves. Mr C 

his Arms a little to keep Ricketts from the Cake. 
It was but a very little way thus, extending his 
Arms a little from his Body, and railing them 
* and Mr Cherwynd faid, Den Mr Ricketts. 
Did you obſerve Mr Ricketrs then offer 
to = e the Cake, or to touch Mr Chetwynd ? 


Humphreys. 1 don't know, he only ſaid he want 


— Sn conſequently it muſt be ſo to Mr 


hetwynd put out 


E. n th ver 
_] take the Cake * LF » 

" Counc. Could he take it over hi, Shodlder, « or 
over bis Head without touching him ? 


 Humphrays. Over his Shoulder he might do it 
* Gor Da Be 
I take the Cake over kin Shoalder 


: * 


Did not Mr Ricketts rr 5 when be hz 
; got the Cake ? 

Humphreys, Mr Ricketts came away oil. 
and faid he had got a Bit more Cake. 

Counc. Was there any Motion or Action be 
tween them before this Thing happened. 

Hump was not any Motion or Ac- 
tion at all that | fav before this hap 
Counc. Did ou ſtand facing the Bureau ? ; 
Humphreys. The Bureau was behind my Back, 
and Mr Ricketts ſtood facing me, As I \ ood Side - 
ways to the Window, with my Work in my Hand, 
and Mr Chetwynd was by my Right Hand, we all 
three in a manner touched one another. 

Counc. How could this be done 2 your 
ſeeing it? N 
* I did not ſee it done. . 

Counc. And then the firſt Thing you heard was, 
that he was ftabbed? 

Humphreys. That was what Mr Ricketts ſaid. 

Counc. And you, at that Time did not believe it? 

Humphreys. No, I did not believe. it ; for when 
Mr Rickerh ſaid he was ſtabbed, I lifted my Eyes 
off my Work, and ſaid, Mr Ricketts, you joke ? 

Counc. Was there any Blow given? : 

Hymphreys. I believe there was no Blow; I did 
not NE any; I Cid not ac firſt believe that there 


Was a Wand. 


Counc, As you did not believe it, it is Fain 
that Mr Chetwuynd did not believe it; fer, he 5, 
if I have hurt Mr Rigtete, L am lorry. for it. Did 
he look to have Anger i in his Countepance ?, | 

Humphreys. No ; he looked with Concern ; and 
ſaid, — IF I A burt M. Ricketts [ an 


e 1 ouly obſerved kü a to wke de Jeff 


(u erden Long, 


a Reden Long: itn], 
bade C 80% 


. Cuncil. Pray, Mr Long, inform the 
| _ What Difeourſe paſſed between you and 't 
De- fed 1 * 


Ifter he had received the Wound? 
Mr Lo. I came to Tawa on , Monday Night, 
the z6tk Ur September, and found a Letter fm 
Me Clare: wherein he acquainted me, that” 
Raben had met with an uncoward Accident, ànd 
Rad received a Wound from a young Gentleman 
in the Houſe, but that he thought there was then 
no Danger ; this Letter having been wrote itt the 
Morittng, I enquired if there had been any fubſe- 
quent Meſſage from Mr Clare; 1 was told there had 
not; I did not go to Mr Ricketts that Night, not 
1 was any Occaſion for ſo deisg but, 
in the Morning, I determin'd to take the Advice 
of Mr St Hid, who being a Gentleman very em- 
ment in his Profeſſion, we always take his Opini- 
on, when any Accident happens to the young Gen- 
tlemen under our Care; I wrote a Letter to him, 
and deſtred he would meet me at the, Academy that 
Day [that was on Tue/day] which he did; and T 
found there Mr Shipton and Mr Midalrron, who Had 
likewiſe been called in; theſe three Gentlemen, 
with Mr Meeulhbch, the Surgeon. of the Houſe, 
viewed Mr Ricketrs's Wound, and thought him in 
very great Danger; they continued attending him 
till TEzr/Jay Morning the 29th, when he died. 

Counc. What Account did Mr Ricketts give you 
of the Occafion of this Accident ? 

Mr Low. Mr Ricketts told me, that on the Mon- 
day, about Noon, he was ſent to call Mr Chetwynd 
to fence, and found him in the Dining Room, with 
a Cake, of which he aſked him for a Piece, which 
he gave him; that he then aſked Mr Chetuynd for 
er Piece, which he refuſed ; and cut a Piece 
of the Cake, and laid it upon his Bureau, which 
ſtood at the End of the Room; Mr Ricketts, to 
teaze Mr Chetwynd, for having refuſed him, (but 
without any Intention of eating or keeping it) took 
up the Piece of Cake, carried it to the middle 
Window, and faid to a Maid, who ſtood there, 
Hannah, I have got a Piece of Cake; and, he 
faid, that Mr followed him, and imme- 
diately ftabbed him in the Belly. 

Priſoner's Council. You faid, you came to Town 
that Monday, did you fee Mr Ricketts that Day? 

Long. I came to Town that Monday Night, and 
found a Letter from Mr Gare; I did not ſee Mr 
Ricketts that Day ; for I did not apprehend there 
was ſo much Danger, as I afterwards found there 
was. 
Counc. How many Surgeons had ? 

Long, Thete were four Surgeons ; were called 


* 


9) 
in; and there was Mr Ache, the Surgeon of 
the Houſe. | 
Caunc, I ſhould be glad to know whether Mr 
Rickerts gave any Acdunt to you of any e 
that happened immediately after the taking of 
Cake ? * „ 30 r : ; | 
Log. He fajd, that ter he had taken the Piece of 
Cake, he carried it & the middle Windbw, where 
the Maid ſtood ; and ſaid, Hannah, I have got 2 
Piete of Cake; and that Mr Chery came up 
2 him, and ſtabbec him without ſpeaking 2 
ord. 12” Bf VV ' L 
| Gawne., Wichont- whoſe — wht ard ? 3 
Long. Without Mr Che 5 ing a . 
| * Did you aſk him in what Maker he Had 


lived with this young Gentleman the Priſoner, whe- 


ther they did not Jive in Friendſhip Wd ; 
Lang. He (ad, he never had had any Quarrel with 
him; and I have Reaſon to think» it to he true, 
beGuſe, Mr Ricketts was a Lad of a remarkably 
good-natured Diſpoſition.” Pup 
'Cunc. Did you aſt him any thing farther ? 
Long. Mr Rickets was generally, when I ſaw him, 
in ſuch extreme Torment, that I did not care to 
trouble him with too many Queſtions. 
Caunc. Did not he tell you, he forgave him? 
© Long. He did ſay that he forgave him. _ 
Profecutor's Council. Call Mr St Hill ? 
Priſoner's Council. There is no Occafion for it. 
Proſecutor's Council. The Jury muſt have Satiſ- 
mn, that the Wound was the Occaſion of his 


[MV Peter St Hill, faworn ] * 
Counc. Pray, Sir, give the Court an Account in 
what Condition you found the Deceaſed ? 
Mr Se Hill. On Tue/day the 27th of laſt Month 
I received a Letter from Meſſ. Drake and Long, 
deſiring me to go to Mr Gare's Academy in Sabs- 
Square, to ſee a young Gentleman, that they had 
the Care of, who the Day before had been ac- 


cidentally wounded : I met there Mr Shipton, Mr 


Middleton, and Mr Mecullack; and by Mr Me- 
cullock's Account of the Wound, who firſt dreſ- 
ſed him, and the Symptoms that attended it, 
we had too much Reaſon to fear, that it had 
netrated into the Cavity of the Belly, and t 
ſome of the Viſcera were wounded ; for his Bel- 
ly was much ſwell'd ; and croſs the upper Part 
of it ſo very painful, as to deprive him of all reſt, 
and his Pulſe were extreamly quick, and contraſted. 
The next Day we met agai He had had a 


very unquiet Night ; his Pulſe were extreaml 
quick and low; and though his Belly was not fo 
much ſwell'd, yet his Pain croſs the upper Part of 
it 
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it was more ſeyere, and attended with a continual 
Hickup, and frequent bilious Vomitings. 

Counc. Pray, Sir, inform us, whether you think 
that Wound was the Occaſion of his Death ? What 
Depth was the Wound of ? 

Mr S- Hi/l. It is not eaſy to know the Depth of 
a Wound, after it has penetrated into the Cavity of 
the Belly: Dut, upon the whole, I think we have 
given our Opinion, in ſuch a Manner, that nobody 
will doubt, but that the Wound was the Occaſion of 
ks Death. 

Counc. Then you do think that Wound to be the 
Occaſion of his Death ? 

Mr Sz Hill. I do think it to be the Occaſion of 
his Death. 

unc In what Part was the Wound given? 

Mr Sz Hill. It was on the Right-f:de ot the Belly, 
two Inches obliquely below the Navel. 

[A Piece of the Blade of the Knife was produced, 
8 about three Inches long, and ſharp at the 
Point. 

Council to Humphreys. Did you fee the Knife in 
Mr Chetwynd's Hand: 

Humphreys. Yes. 

Counc. What kind of a Knife was it? 

Humphreys. It was a Knife with a long Handle. 

Counc. Was it a long Blade ? 

Humphreys. It was ſuch a Blade as this; this is 
but a Piece of it. 

Counc, It is a French Couteau. 

Priſoner's Council. It is no ſuch Thing, it is only 
a common French Knife. 


[My Peter Mecullock, /aworn.] 


Council. Mr Meculleck, pray, give an Account 


how you found the Deceaſed ? 

Mr Mecullock. I was called at half an Hour 
after One, on the Monday, to to Mr Cares; 
when I came there, I aſked to ſee the Knife, and 
the Knife was produced, 

Counc. Was it produced broke? 

Mccullack, Ves, it was produced to me then 
broke, as it is now ; I probed the Wound; but did 
not find, at that Time, that it had penetrated into the 
Cavity of the Belly; the Deceaſed's Pulſe were extream- 
ly low, but I thought that was owing to the Fright : 
I went the next Day ; and then upon ſearching the 
Wound, I found it had penetrated into the Cavity 
of the Belly, and found it to be a very bad Caſe ; 


upon that Mr 1.id!eton was ſent for ; and after chat 
Mr St Hil, and Mr Shiptor. 


THE COUNCIL for the Priſoner called noWit- 
neſſes, admitting that the Fact had been fairly laid bo- 
fore the Court by the Evidence, and acknowledged the 
Candour of the Gentlemen concerned for the Proſe- 
cution, in repreienting it to the Jury wirhout any 
Aggravation ; but inſiſted, on his Bebalf, that 
however his Hand might have been unhappy bu 
Heart was innocent; that this Fact therefore could 
not amount to Murther at Common- Law, which-the 
Lord Cite defines to be An unlawful killing another 
with Malice aforethought, either expreſſed by the 
Party or implied by the Law; that, in this Caſe, 
there was not the leaſt of that Ingredient, , their own 
Evidence having ſhewed they were Friends, Friends 
to the laſt Hour, Friends to the dying Hour ; when 
the. Gentleman ſaid, he forgave him. That it be- 
ing proved there was à Friendſhip ſubũſtiag. it 
would be talking again the Senſe of Mankind, to 
lay the Law could imply any thing contrary. to 
what is plainly proved. That Deliberation and a 
Cruelty of Diſpoſition make the Difference between 
Manſlaughter and Murther. For which Purpoſe Hal. 
loway's* Caſe was cited, 15 org ff: 

If A be paſſing the Street, and B meeting him, 
takes the Wall of 4, and thereupon 4 kills him, 
this is Murther ; but if B had juſtled 4, this juſt- 
ling had been a Provocation, and would have made 
it M hter, 1 Hal Hi. Pl. Cr. 433. 

If I fee another's Child beat, or Wife debauch d, 
it would be Murther in me to kill the Party, not ſo 
in the Parent or Huſband. 

A ſudden Challenge and fighting immediately, 
the Challenge is held to be a ſufficient Provocation. 

The Law makes a Difference between a Perſon's 
killing another, when he is doing a lawful Act, 


and when he is doing an unlawful Act. If the 


Maſter deſigneth moderate Correction to his Servant, 
and accordingly uſeth it, and the Servant by ſome 
Misfortune dieth thereof, this is not Murther, but 
per infortunium ; becauſe the Law alloweth him to 
uſe moderate Correction, and therefore the deliberate 
Purpoſe thereof is not ex malitia præcogitata. 

But if the Mafter deſign an immoderate or unrea- 
ſonable Correction, either in reſpe of the Meaſure, 
or Manner, or Inflrument thereof, and the Servant 
die thereof ; if it be done baftih, and without De- 


* Viae Appendix, No. I. 


liberatien 
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liberation, this would be Manſlaughter ; if done 
with Deliberation and Deſign it would be Murther, 
L. C. J. Hale in his H.,. Pl Coron. p. 454- 

Shall the young Boy at the Bar, who was doing 
a lawful Act, be ſaid to be guilty of Murther ; he 
was reſcuing what was his own ; the Witneſſes have 
told you, that after he had given the poor Boy 
Ricketts a Piece of Cake, Ricketts went to him for 
more ; he denied it him ; he had a Right to keep 
his Cake, the other had no Right to takeit; and 
he had a Right to retake it. 

There are Caſes in the Books which make a Dif- 
ference between Murther and Manſlaughter : If a 
Man takes up a Bir of Iron and throws at another 
it is Murther ; and the Difference in the Crime lies 
between a Perſon's taking it up, and having it in 
his Hand; Chetwynd had the Knife in his Hand, and 
upon that a Provocation enſues, for he did not take 
the Knife up; if he had, that might have ſhewn 
an Iatention to do Miſchief. It may be doubted, 
whether or no, when he had this Knife in his Hand 
for a lawful Purpoſe, and in an Inſtant ſtruck the 
other, whether he conſidered he had the Knife in 
his Hand; for if, in his Paſſion, he intended to ſtrike 
with his Hand, and ſtruck with the Knife, not 
thinking it was in his Hand, it is not a ſtriking 
with the Knife. 

That in reſpect to the Statute of the firſt of 
James I. + it had always been looked upon as a 
hard Law, and conftrued therefore conſtantly very 
ſtrictly by all the Judges in favour of the Priſoner. 
That when the Facts amount only to Manſlaughter 
at Common-Law, it has been the Cuſtom of the 
Courts to acquit upon this Statute. 

That this Act was made for a par icular Purpoſe : 
On the Union of the two Kingdoms, there were 
national Factions and Jealoufies, when wicked Per- 


ſons to conceal the Malice lurking in their Hearts, 
would ſuddenly ſtab others, and ſcreen themſelves 
from the Law, by having the Act looked upon as 
the Reſult of an immediate Quarrel. 

That it was to be conſidered, whether there was not 
Evidence to except this Caſe from the Letter of the 
Law: At the Beginning of the Fray Rickett; hada Knife 
in his Hand; and it was one continued Act. And ano- 
ther Queſtion was, whether there was not a Struggle: 
here wes the Cake taken, and in endeavouring to get 
itagain this Accident happens ; on the firſt taking of 
the Cake, it is in Evidence, that Chetwynd was 
forced to extend his Arms to keep the other of; 
now there was no Occaſion for him to extend his 
Arms, unleſs the other was coming to take it from 
him; and then a Struggle is a Blow. In Reneer's 
Caſe, (cited in the King and Kezite) Cymbal gave ro 
Stroke but in ſtruggling, and yet it was acjadged 


but Manſlaughter in Reneer. L. Raymond 143. 


If a Man hath done a Treſpaſs, and is not conti- 
nuing in it, and he that hath received the Injury 
ſhall thereupon beat him to a ree of killing, this, 
ſaith the Lord Chief Juſtice Halt ( Kelyng 13 2] is Mur- 
ther: but this Act of the Deceaſed is a Treſpaſs, and 
the not reſtoring what he had taken was a continu- 
ing in the Treſpaſs, and is fuch a Provocation as 
will make it Manſlaughter at Common: Law. 

That this Statute is not to be literally interpreted, 
for taking up a Candleſtick to throw at another 
has been judged a Weapon drawn 5. 


Meer itabbing is not within the Act; when a 


Man is taken in Adultery with another Man's 
Wife, if the Huſband ſhall ſtab the Adulterer, or 
knock 'out his Brains, this is bare Manſlaughter. 
1 Vent. 158. Raymond 213. Kelng 137. 

A Man mult intend to kill to be within the Sta- 
tute; and mutt intend to ſtab, for throwing a 


— 


Jide Appendix, No. VI. 
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t a Meeting of al the Judges, on Saturday the 28th of April, 1666, at Serjeants-Inn, t confoder 
of ſuc b Things as might in Point of Law fall out in the Trial of the Lord Morley, who was on Monday to be 
tried by his Peers far a Murther ; they avere all of Opinion, that the Statute of 1 Jac. for flabbing a Man 
not bawing firſt firuck, nor having any Weapon drawn, was only a Declaration of the Comman- Law, and 
made to prevent the Inconveniencies of Furies, who were apt to believe that to be a Provocation to extenuate a 


Mur ther, which in Law was not. Kelyng 55. 


| This Statuie was enafted in the Time of King James the Firſt, when many Animofities aroſe betaueen the 
Engliſh and the Scotch, auho uſing Daggers were accuſtomed to flab many of the Engliſh, ex improviſo, 
which could not haue been done by a flat Sword, the uſual Weapon of the Engliſh ; therefore this Statute was 
arfigned to ſecure defenceleſ People from Surprixe, ſuppoſing that whoever firuck would be prepared. Rex v. Keite. 


Lord Raymond 1 39. 
See Page 316. Col, 1. F. 2. 


Hammer 
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Hammer is not within the Act. Wilkams's * Caſe 
cited in Kelyng 131. | 

That ſome Degree of Malice is f required in this 
Caſe, as weil as at Common- Law: The Act indeed 
has taken away the Neceſſity of the Proof of Ma- 
lice, and la d the Negative upon the Criminal, and 
here the Negative is proved. The Intent of the 
Statute was to take away the Benefit of the Clergy 
from cruel and bloody minded People; tis impol- 
fible to conceive, that the Parliament ſhould, at all 
Events, condemn to Death thoſe who had no pre- 
conceived Malice. 

But the Caſe moſt ſtrongly inſiſted and relied on 
in beha f of the Priſoner, was Buckner's 4 Caſe on 
this Statute, wherein the Judges all agreed, be- 
cauſe there was ſome Provocation and no pre- 
conceived Malice, that he was not within the Act 
of Parliament. 


THE COUNCIL for the Crown, in Reply 
to the Arguments and Caſes inſiſted upon on behalf 
of the Priſoner, ſubmitted to the Court, whether 
(fince the only Points inſiſted upon by way of De- 
fence for the Priſoner, were Queſtions of Law, in 
which the Jury were to be guided by their Opinion) 
the Facts proved and admitted, did not clearly, in 
the firſt Place, amount to Murther at Common- 
Law; and in the ſecond Place, whether there could 
be the leaſt Doubt in Point of Law, but that this 
Caſe was within the Statute of 1 James I. c. 8. 

Upon the firſt it was admitted, that to conſtitute 
Murther there mutt be Malice. 

But it was argued, that Malice was of two Kinds ; 
either expreſs and in fact, or implied by Law. 

That when one Perſon kills another without Pro- 
vocation it is Murther ||, becauſe the Law preſumes 
and implies Malice from the A& done. 

And therefore, wherever any Perſon kills another it 


is Murther, unleſs ſome (ffficient Provocation appear. 

But that it is not every Provocation which exte- 
nuates the killing of a Man from Murther to Man- 
flaughter. 

A flight or trivial Provocation is the ſame as 
none, and is not allowed by Law to be any juſtifi- 
cation or Excuſe for the Death of another. 

And therefore no Words of Reproach or Infamy, 
whatever prevoking Circumſtances they may be at- 
tended with; no affronting Geſtures or deriding 
Poſtures, however inſolent or malicious, are allowed 
to be put in the Balance with the Life of a Man, 
and to extenuate the Offence from Murther to Man- 
ſlaughter. Kehrg 130. Croke El. 779 F. | 

For the ſame Reaſon, no ſudden Quarrel upon a 
flight Provocation ſhall juſtify ſuch an act of Cruel- 
ty as one Man's ſtabbing another, though it is done 
immediately in the Heat of Paſſion. As if two Per- 
ſons, playing at Tables, fall out in their Game, 
and the one upon the ſudden kills another with a 
Dagger; this was held to be Murther by Bromley 
27-Eliz. at Chefler Aſſaes. Crompton's Juſtice 23. 
Kehyng 128. 

In like manner, no Treſpaſs on Lands or Goods: 
ſhall be allowed by Law to be any Excuſe for one 
Man's attacking another in ſuch a Manner as ap 
rently endangers his Life, and could not be intended 
merely as a Chaſtiſement for his Offence ; becauſe 
no violent Acts beyond the Proportion of the Proyo- 
cation receive Countenance from the Law. 

And therefore if a Man beats another that is 
treſpaſſing upon his Goods or Lands, and does not 
deſiſt, he will be juſtißed by Law ; becauſe what he 
does is only in Defence of his Property, and no more 
than a Chaſtiſement to an Offender. 

But (ſays the Lord Chief Juſtice Holt) if one 
Man be treſpaſſing upon another, breaking his 
Hedges, or the like ; and the Owner, or his Ser- 
vant, ſhall upon Sight thereof, take up an Hedge 


* Vide Appendix, No. III. 
+ Fide p. 316. Col. 2. 5. 3. 
1 Jide Appendix, No. IV. 


He that doth a cruel Af woluntarily, doth it of Malice prepenſed, 3. Inſt. 62. 


Some have been led into Miflake, by nat well confidering hat the Paſſion of Malice is 3 they have ronflrued 
it to be a Rancour of Mind lodged in the Perſon killing, for ſome conſiderable Time before the Commiſfion of the 
Fad, which is a Miflake arifing from the not well diſtinguiſbing between Hatred and Malice. Envy, Ha- 
tred, and Malice, are three diflinet Paſſions of the Mind. Lord Chief Juſtics Holt in Mawgridge's Caſe, 
Kelyng 126. | 


$ See this latter Caſe at large Appendix, No. V. 


Stake, 


Stike, and knock bim the Head, that will be 
Murther; becauſe it is a violent Act, beyond the 
Proportion of the Provocation. Ach 132. 

That applying the Rules of Law to the preſent 
Caſe, it was plain, that the violent Act done, bore 
no Proportion to the Provocation. All the Provo- 
cation given was taking up a Piece of Cake, 
which is not ſuch an Offence, as can juſtify 
the Priſoner's attacking the Perſon, who took it 
up, with an Inftrument, that apparently en- 
dangered his Life, or rather carried certain Death 
along with it. 

And. laſtly, that Grg's Caſe + (Ketyng 64, and 
133) was much ſtronger than the preient : Where 
a Mafler, who was proyoked with the Neglect, 
Diſobedience, and Iaſolence of his Apprentice, and 
bad therefore a Right by Law to chaſtiſe him; im- 
mediately upon receiving the Provocation, took up 


a Bar of Iron, at which he was then working, and 


firuck his Apprentice, who afterwards died of the 
Blow. This was by all the Judges held to be Mur- 
ther, notwithſtanding it was done upon a ſudden, 
and notwithſtanding the Provocation, and the Right 
which. Grey had as a Maller, to correct his Servant. 
For having exceeded Meaſure herein, what he did 
was malicious. 

Upon the ſecond Indictment it was ſaid, that the 
Gentlemen who had argued on behalf of the Pri- 
ſoner, had, in order to raiſe a Doubt upon this Point, 
in Effect cantended that the Statute of 1 Fame, I, 
ſhould never be allowed to comprehend any one 
Caſe whatſoever, or extend to any one Offender. 


For if Perſons indicted upon that Statute, were 


to be acquitted wherever the Caſe would have been 
Manſlaughter at Common-Law, the Statute would 
be entirely fruſtrated, and have no Kind of Effe&t 
whatſoever. 

Since it was only made in order to exclude ſuch 
Perſons as ſtabbed others upon the ſudden, not upon 
their Guard, from the Benefit of Clergy ; and was in- 
tended as a ſort of Correction to the Common-Law, 
by reſtraining ſuch Offenders, thro' Fear of due Puniſh- 
ment, who were embaldened by preſuming on the Bene- 
fit of Clergy, allowed by the Common-Law. 

But if it 1s to exclude none from their Clergy, 
who at Common-Law would have been entitled to 
it, it can never have any Efiet, and may as well 


be repealed. 


— 
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That whaterer the Reaſons might be wl ich firſt 
gave Riſe to this Statute, the Legiſlature thought 
it of general publick Benefit, and therefore after: 
wards continued it by a ſubſequent Law. 

And, if the Statute is to have any Force or Ee 
at all, there can't be a Doubt but chat it muſt ex- 
tend to the preſent Caſe. : 

It is expreſsly within the Words; Mr Nicdete 
was ſtabbed, having then no Weapon drawa in his 
Hand, and not having before ſtruck the Perſon who 
ſtabbed him. 

It is plainly within the Intention ; which is de 
clared in the Preamble to have been in order to 
puniſh ſtabbing, or killing upon the ſudden, com- 
mitted in Rage, or any other Paſſion of the 
Mind, c. 

And the principal Reaſons upon which the De- 
termination in Buckner's Caſe is founded, conclude 
ſtrongly againſt the Priſoner. 

For it is there argu'd, that Buckner was not with- 
in the Statute, becauſe it appeared to have been 
made to prevent ſudden killing, the worſt of all 
killing, of a Perſon not upon his Guard. 

And ſecondly, becauſe in that Caſe the Party 
flain might have foreſeen the Danger, and defended 
himſelf. 

But the unfortunate Perſon killed in this Caſe, 
had no Opportunity either of foreſeeing the Dan- 
per, or of avoiding it, or making any Defence ; 

ut was killed on the ſudden, before he could ap- 
prehend any Danger. 

And therefore it was ſubmitted to the Court, 
whether upon the Facts prov'd and not denied, 
the Conſequence of Law was not clear that the Pri- 
ſoner was guilty within both Indictments. 


MR BARON REYNOLDS and Mr 
Recorder (being the only Gentlemen of the long 
Robe on the Bench, when Mr Chetwynd was tried) 
taking Notice of the Points of Law that had ari- 
ſen, the learned Arguments of the Council, and 
the many Caſes cited upon this Occaſion, were of 
Opinion, that it would be proper to have the Facts 
found ſpecially, that they might be put in a way 
of receiving a more ſolemn Determination. A Special 
Verdict was accordingly on all Sides agreed on, and 
drawn up to the following Purport, vix. 


— 
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The King againſt W7/lam Chetnuynd, the ſame 
ag:inlt the lame, and the ſame againſt the lame. 


We find that Thomas Ricketts, on the 26th of Sep- 
tember laſt, being a Scholar at Mr Clare's Academy, 
in Soho ſquare, was ina Room in the ſaid Mr Clare's 
Houle, in which the faid Mr Chetwyad uled to lie, 
(and not Mr Ricketts) in Company with the Priſoner 
William Chetwynd, William Hamilton, Samus! Mal. 
cher, and Hannah Humphrey:, a Maid-Servant in the 
ſaid Mr Clare's Family; that the faid Mr Cher- 
aynd, the Priſoner, having his own Cake in his 
Hand, which was a hard Cake, called a Simne/, 
and hard to cut, the Deceaſed, Thomas Rickett:, 
aſked the ſaid Mr Chetwynd to give him a Piece, 
upon which the faid Mr Chetwmd gave him a 
Piece; that the ſaid Thomas Ricketts afterwards aſked 
him, the faid Chet-wynd, to give him ſome more of 
his Cake, which the ſaid Chetuynd re fuſed, and 
thereupon, the ſaid Chetwynd went out of the ſaid 
Room, with his Cake under his Arm, and the De- 
ceaſed followed him, out of the ſaid Room; upon 
which, the ſaid Chetwynd returned again, into his 
ſaid Room, and went to his own Bureau, and cut 
another Piece of the Cake for himſelf; the ſaid 
Ricketts offered to lend the ſaid Chetwyrd his Kniſe 
to cut the Cake, and at the ſame Time pulled his 
Knife, being a Claſped Knife, out of his Pocket, 
and opened it, but the ſaid Cheraynd, refuling to 
make Uſe of the ſaid Ricketts's Knife, ſaying, he 
had a Knife of his own, the ſaid Ricketts put up 
his Knife again, and immediately after this, the 
ſaid Chetwynd being then at his Bureau, cut off a 


Piece of the ſaid Cake with his own Knife, being 


2 common Knife, and ſuch as Mr Chetwynd, and 
his Schoel-Fellows generally uſed, and laid the 
ſame Piece of Cake upon the Top of his Bureau for 
himſelf ; that the ſaid CHetatynd, Randing then with 
his Back to the reſt of the Company, was putting 
the reſt of his Cake into his Bureau, and, whilit 
he was ſo doing, the Deceaſed came up, and put 


his Hand over the faid Mr Chetwynd's Shoulder, 


whereupon, the ſaid Mr Chetwyad raifing his Arms, 
ſaid to the faid Deceaſed, don't Mr 
ſaid Mr Ricketts, immediately ſnatched the faid 
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icketts, the 


Piece of Cale away, agaiuſt the Conſent of the 
ſaid Mr Chetwynd, which lay upon the Top of the 
ſaid Bureau, and went up to the laid Maid-Servant, 
who was about two or three Yards off, and ſaid 
Laughing, Hannah, I have got a Piece of Mr Cher- 
a Cake, which he ſhowed to ber in his Hand ; 
that thereupon, immediately the ſaid Mr Chetwynd 
fullowed the Deceaſed, with his Knife in his Hand, 
apd demanded the faid Mr Recketts to return bun 
his Piece of Cake, the Deceaſed, Mr Ricketts, re- 
turned no Antwer to this, but continued laughing, 
and did not return the Piece of Cake; upon which, 
the ſaid Mr. Coetrwynd ſtruck the ſaid Mr Ricketts 
backhanded, with the faia Knife which he had kep: 
ia his Hand all along, and with which he had cut 
the ſaid Cake, (the ſaid Rickerrs being then only in 
his Waillcoat, which was at that Time unbuttoned) 
and gave him a Wound upon the Right- ide of the 
Belly below the Navel, which penetrated into the 
Cavity of the Belly, (the Deceaſed not having be- 
fore {truck the Priſoner, and not having at that 
Time any Weapon in his Hand) that immediately 
after, the Deceaſed cried out, Hannah, Che 

has ſtabbed me, and then the ſaid Hamah, ſaid to 
the Priſoner, What have you done? Upon which 
the Priſoner looked on the ſaid Hannah, with Con- 
cern, and ſaid, If I have hurt Mr Ricketts, I am 
ſorry for it: We find that there never had been 
any Quarrel or Malice, between the Deceaſed and 
the Priſoner, but that they conſtantly had lived in 
Friendſhip together. And we find likewiſe, that the 
Deceaſed was about the Age of Nineteen , and 
Mr Chetwynd about the Age of Fifteen ; and that 
of this Wound the Deceaſed died, on the 29th of 
the ſaid September ; and whether upon the whole, 
the Priſoner is guilty of all, or any of the ſeveral 
Indictments, the Jurors ſubmit to the Judgment af 
the Court. —_ | 


Allen Evans, | | Jonathan Alderton, 
Samuel Bowler, | Peter Archambo, 
Charles Carleton, | Fohn Archambo, 
Francis Hau Y Benjamin Tickner, 
Benjamin Ingram, Jabs Holmes, . 
Jacob Lebat, | | Thomas Hogg. 


1 


—— 


— ˖—˙ — 
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* That Me Ricketts au about Nineteen Years of Age was admitted : Na Evidence being fer d as ta the 
Age of the Priſoner, the Jury form'd their Fudgment thereof, an ſeeing him. | 
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Heolkerway's Caſe, 4 Chari: |. 


Nu us. |. 


Olleway was indicted for the Murther of one 
Payne. The Indictment was, that he with Ma- 
lice forethought tied the ſaid Payne to a Horle's Tail, 
and cauſed the Horſe to drag him on the Ground 
three Furlongs, whereby the Shoulder of the ſaid 
Payne was broke, whereof he inſtantly died. On 
not Guilty pleaded, the Jury found a ſpecial Ver- 
dict, that the Earl of Denbigb was ſeized in Fee of 
Ofterley Park in Middleſex, and made the ſaid Hol- 
loway Woodward of the faid Park; and that the 
faid Payne, with others unknown, entered the ſaid 
Park, to cut Wood there; and that the ſaid Payne 
climbed up a Tree, and with an Hatchet cut down 
ſome Boughs thereof; and that Ho/loway came 
riding into the Park, and ſeeing Payne on the Tree 
commanded him to deſcend, and he deſcending 
from thence, Holloway ſtruck him two Blows upon 
the Back with his Cudgel ; and Payne having a 
Rope tied about his Middle, and one End of the 
Rope hanging down, Holloway tied the End of that 
Rope to his Horſe's Tail, and ſtruck Payne two 
Blows upon his Back ; whereupon the Horſe run- 
ning away with him, drew him upon the Ground 
three Furlongs, and by this Means brake his Shoul- 
der, [ [ n inſtantly died; and Holloway took 
Payne, and threw him into a Buſh, behind the Pales 
of the Park. And whether upon all this Matter 
found the ſaid Holloway be guilty of the Murther, 
they pray the Diſcretion of the Court, c. 

This ſpecial Verdict was removed by Certiorari 
into the King's-Bench, and depended three Terms: 
And the Opinion of all the Judges and Barons was 
demanded, and they all (except Hutton, who 
doubted thereof) held clearly, that it was Mur- 
ther. For when the Boy, who was cutting on the 
Tree, came down from thence upon his Commanrd,. 
and made no Refiſtance, and he then ſtruck him 
two Blows, and tied him to the Horſe's Tail, and 
then itruck him again, whereupon the Horſe ran 
away, and he by that Means was ſlain, the Law 
implies Malice, and it ſhall be iaid in Law to be 
prepenſed Malice, he doing it to one who made no 
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Refiſtance. Whereupon be was adjudged to be 
hanged, and was hanged accordingly. Coir, 
Charks, 131. Palmer 545. IVF. Tones. 198. 
Rehn 127. 


Nu ur. II. 


1 Jac. c. 8. Au Ad to take away the Bene it of 
Clergy for fome kind of Manſlaughter. 


To the End that ſtabbing and killing Men on 
the ſudden, done and committed by many inhumane 
and wicked Perſons, in the Time of their Rage, 
Drunkenneſs, hidden Diſpleaſure, or other Paſhon 
of Mind, contrary to the Commandment of Al- 
mighty God, and the common Peace and Tran- 
2 of this Realm, may from henceforth be re- 

rained through Fear of due Puniſhment to be in- 
flicted on ſuch cruel and bloudy Malefactort, who 
heretofore have been thereunto emboldened, by pre- 
ſuming on the Benefit of Clergy. 

Be it therefore enacted, Sc. that every Perſon 
which ſhall ſtab or thruſt any Perſon, that hath not 
then any Weapon drawn, or that hath not then firſt 
ſtricken the Party which fhall ſo ſtab or thruſt, ſo 
as the Perſon ſo ſtabbed or thruſt, ſhall thereof 
die, within the Space of fix Months then next fol- 
lowing, a/though it cannot be proved that the ſame 
was done of Malice forethought, yet the Party ſo of- 
fending, and being thereof convicted, Sc. ſhall 
ſuffer Death, as in caſe of wilful Murder. 

Provided always, that this AQ, or any thing 
therein contained, ſhall not extend to any Perſon or 
Perſons which ſhall kill any Perſon or Perſons . 
defendendo, or by Misfortune, or in any other Man- 
ner then as aforeſaid ; nor ſhall extend to any Per- 
ſon or Perſons, which in keeping and preſerving 
the Peace, ſhall chance to commit Manſlaughtr, fo 
as the fait Manſlaughter be not committed wit- 
tingly, willingly and of Purpoſe, under Pretext and: 
Colour of keeping the Peace; nor ſhall cxtend to 
any Perſon or Perſons, which in chaſtiſing or cor- 
m—_— his Child or Servant, ſhall befides his or 
their Intent and Porpoſe, chance to commit Man- 
ſlaughter. This Act to continue until the End of 
the firſt Seſſion of the next Parliament. 3 Car. c. 4. 
corlinued. 


Nu ux. 


8 
C 
L 
7 
a 
8 
z 
t 
1 
} 
4 
1 
C 
a 
t 
t 
T 
( 


«> . > as a >» -£- Aa ad fq40 60 _HL< win 


( 315 ) 


III. 
Alt the Seſſions in the Old-Bailey, March 22, 1638. 


Nu us. 


Dawid Williams was indicted ſpecially upon the 
Statute 1 Fac. for the Death of Francis Marbury ; 
on which a Special Verdict was found, viz. That 
upon St David's Day, the Priſoner, being a Ves. 
mar, had a Leek in his Hat; and that there was, 
at the ſame Time, in waggery, a Fack a /ent in the 
Street put up with a Leek ; and one Nicholas Red. 
man, a Porter, ſaid, Look at your Countryman; and 
the Priſoner being therewith enraged, threw an 
Hammer at Redman, to the Intent feloniouſly to 
hit him, but miſſing him, the Hammer did hit 
Francis Marbury, whereof he died; and fo the 
ſaid David the ſaid Francis with the ſaid Hammer 
did ſtab and thruſt, the ſaid Francis then not having 
any Weapon drawn, nor then having firſt ſtricken 
the ſaid David, It was reſolved he was not within 
that Statute, but guilty of Manſlaughter at Com- 
mon- La w-. 1 Tones 432. 1 Hale Hift. PI. 
Cor. 469. | 

This Caſe, I fear, hath been the Occaſion of 
ſome Miſtake in the Decihon of Queſtions of this 
Kind : I concur with the Judgment, that it is not 
within the Statute of Stabbing, for it is not ſuch a 
Weapon, or Act, that is within that Statute ; nei- 
ther could he be found guilty of Murther, but ouly 
of Manſlaughter, for the Indictment was for no 
more. But if the Indictment had been for Maur- 
ther, I do think that the Helma ought to have 
been convicted thereof, for the Provocation did not 
amount to that Degree, as to excite him deſignedly 
to deſtroy the Perſon that gave it him. Lord Chief 
Juſtice Halt in Manvgrid;e's Cale. 


Nums. IV. 


The Protector and Buckner. 
Mich. 1655. Ir the Upper Bench. 


Butrkrer was indicted upon the Statute of 1 Jac. 
made againſt Stabbing, at the Juſtice-Hall in the 
Oli Batley for killing of Horweood ; and upon the 
Evidence given tor the Protector, the jury found a 
ſpecial Verdict, which was to this Effect, wiz. That 
Horwood and another Man with him came into the 
Led ing of Buckner being in Drury-ione; and when 
they were come into the Lodging, that other Man 
took down a Sword in the Scabbard which hung 
tnere, and ſtood at the Door of the Chamber with 


this Sword undrawn in his Hand, and kept the Door 
to keep Buckner from going out, till they might 
bring a Bailiff to arreſt Buckner for a Debt which he 
owed Horweed, whereupon upon ſome Diſcourſe be- 
tween Buckner and Horwwoed, Buckner takes a Dagger 
out of his Pocket, and ſtabs Horwoeed and kills him, 
and whether this was within the Statute of Stabbing 
was doubted by the Jury. Upon which Buckner 
was committed to Newgate, and after the Body and 
the Cauſe was removed into this Court by a Habeas 
Corpus and Certiorari, and argued divers Times at 
the Bar, and at laſt on the Bench; 

And firſt Arthur Harris of Lincoin's- Inn opened 
the Record, and only put the Queſtion; and then, 
on the Behalf of the Priſoner it was moved, that he 
might have a Copy of the Record, and Council aſ- 
ſigned him, ſuch as he defired, which the Court 

nted ; then it was prayed he might be bailed, 
-- that the Court would not grant, but turned him 
over to the Marſhal, and gave a Day for the Pro- 
tector's Council to be heard; | 

At which Day Tvi/&n for the Protector made 
this Queſtion, Whether Buckner was to have his 
Clergy in this Caſe, or were debarred by the Sta- 
tute or not, and he ſaid, this Queſtion ſhould not 
have been made by the Jury as they have done up- 
on the ſpecial Verdict, but the Court ought to have 
made it ; for the Jury are only to proceed upon 
Matter of Fact, and not upon Matter of Law, and 
he argued, that he ought not to have his Clergy, 
for the Statute of 1 Jac. doth not create the Offence, 
but leaves it to the Common- Law, and only takes 
away the Clergy from the Party that commits it ; 
and to prove this, 1. It is not within the Words of 
the Statute, and 24), it is not within the Meaning of 
the Statute, neither in its Preamble, nor in the 
Body, or in the Proviſo thereof ; for Buckner was 
not firſt ſtruck, nor had he a Weapon drawn againſt 
him, although he was kept a Priſoner in his Cham- 
ber, which was not a conſiderable but a ſi:ght Pro- 
vocation of him to move him to fo foul a Fact. 
And within the Body of the Act, there are no Acts 
exprefſed, but having a Weapon drawn againſt him, 
or being firſt ruck, and this Enumeration of the 
Ads exclude: all other, as it is in the Statute of 
Fines, and in the Statute which takes away Clergy. 
Alſo the Reaſon of Law requires to ailow the Ciergy 
to one that is firſt fru ken: But here is no ſuch 
Reaſon, ard the Party might bave had his Remedy 
againſt Had, for coming into his Chamber, 
and impriſoning of him, by an Action of Lretpaſs; 
and the having a Weapon drawn, was a Realuu for 
the other to defend himſelf. 

Ficb Henage for the Priſoner argued, that the 

Pr.ſoner 
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Prifoner was only guilty of Vilowy at the Common- 
Faw, and is nut uin the Statute, by which his 
Clerpy thould be talæu away. For firit che Statute 
jz to be literally interpreted, becaule it is made in 
retraint of the Common-Law, and it was made 
only to prevent Feuds betwixt the Englih and the 
Scl i Nation, which were then apt to break forth; 
and the Quarrel here was nut a drunken and ſudden 
Quarrel, but acted upon Deliberatioa, and here is 
aw Aſault ſo great uſzd againit the Priſoner, that it 
amounts to the Eriking of him, 43 E. 3 / 41, 42. 
F. 3. . and the Impriſonmeat of him is me. e 
than an Aſſault, and here is found a forcible Entry 
1ato his Chamber, and the ſending for a Bailiff, and 
the ſtanding at his Chamber door with a Sword in 
the Party's Hand, though not drawn, which is as 
much in effect as if it had been drawn, and 23 Car. 
the Clergy was allowed to two Perſons that aided 
and aflitted a third Perſon in flabbing of a fourth 
Man, and that becauſe the Clergy ſhall not be taken 
away by Intendments. 

Ghn, Chief Fuſtice, The Statute hath not been 
ſo- favourably conſtrued as hath been argued, for 
here is no ſtroke, nor Weapon drawn for his pre- 
tent Defence, as the Statute intends ; and ſtabbing 
with a Tobacco-Pipe, and with a Halberd, hath 
been adjudged to be ſtabbing within the Statute, and 
the Statute doth not ſay being firlt aſſaulted, as this 
Caſe is, but firſt ſtricken, and I conceive not that 
there are any Words in the Statute that will keep 
you out of it. Day was given over to the next Term. 

At which Day the ſpecial Verdict was again re- 
peated by Serjeant Maynard, and by him it was ar- 
gued for the Priſoner that he was not within the 
Statute of 1 Fac. of ſtabbing ; becauſe firſt here was 
an unlawful impriſoning of Buckner in his own 
Chamber, and this could not be without an Aſſault; 
next this Statute is not to be literally interpreted, 
for if there be Acts of Terror uſed againſt one, al- 
though a Weapon be not drawn, yet he is not with- 
in the Statute, although he Kill another, for the 
taking up of a Candleſtick to ſtrike another hath 
been adjudged a Weapon drawo, and he cited Patze 
and Horaword's Caſe ; and all the Perſons that came 
into his Chamber were Treſpaſſers, and one of 
them taking the Sword in his Hand, how could it 
be known what Miſchief might have been done 
with it; Cook's Caſe 14 Caroli, one may do a law- 
ful Act by unlawful Means, and although Backner 
did ill, yet is he not within the Statute. 

' Arthur Harris on the other Side argued, that the 
Act was ſtabbing within the Statute, and ouſted 
the Priſoner of his Clergy, and that he is within 
the Meaning and Words of the Statute, The Sta- 


tute intended to prevent ide killing of Men ſudden- 
ly. which is the wort! all otter killi:g ; for, 
it is, as it were, to deitrey not only the Body, but 
even to Kill Body and Soul allo, and therefore 
though the Statute be p: U, yei it is not to be fa- 
vourably interpreted, it being made for the Peace 
and Quiet of the Nation. I ke killing is the Mat- 
ter aimed at in the Statute, and it matters not whe- 
taer the Party be killed with a Fauchion or a Piſlol. 
as Wilkams's Cale was, that Ki.!ed another, by 
throwing a Taylor's Gooſe at him ; and he is not 
within the ſaving of the Statute though he was a“ 
faulted, and the other ſtood with the Sword in the 
Scabbard in bis Hand, 36, 37 Eliz. Hanger and 
Molin's Cale in the Exchequzr Chamber. The 
Words of the Statute are, not being firſt truck, but 
an Aſſault is not a ſtriking, ard ſo he is out of the 
Letter of the Statute ; and kere is no Weapon 
drawn, for the Sword was in the Scabbard, which 
is no more than a Staff in a Man's Hand, Stat. A 
E. 6. c. 4. and it 1s like a Piſtol uncock'd ; and if 
tae Sword had been drawn it would not have altered 
the Caſe, becauſe it was not in Horwood's Hand, 
who was flain, but in another's, and you cannot 
extend the Statute further. 

Glyn, Chief Juſtice. Will you have it argued any 
more? Finch. No. 

Cha, Chief Fuſftice. J have conſidered of the Ver- 
dict, and conſulted with the Statute, and adviſed 
with all the Judges, and they are of mine Opinion. 
This is a good Law, and to be interpreted ſtrictly, 
yet I hold the Priſoner is not within it, for the 
Scope of the Statute appears by the Preamble, the 
Body, and Saving of it, which do all confirm my 
Opinion. My firſt Reaſon is, becauſe [ find that 
the Intent of the Statute 1s againſt ſudden killing, 
but here was not a ſudden killing, and the Statate 
takes not away the Clergy from all manner of Man- 
laughter ; and here was a Treſpaſs and an Impri- 
ſonment acted againſt the Priſoner before he killed 
Horavoed, and fo the Ad was not ſuddenly done. 
24ly, The Body of the Act ſeems to mean, that 
there ought to be Malice in the Caſe, and it doth 
not intend we ſhould ſtick to the very Words of it ; 
and here the Party ſlain might have foreſeen the 
Danger, and defended himſelf. 34, The Proviſo 
excepts divers Particulars out of the Law, and the 
Word killing is only ia the Proviſo, ſo that there is 
Proviſion made how the Statute ſhall be interpreted, 
viz. That it muſt be ſudden killing, which is not 
ſo here, for there is Provocations, and Time inter- 
venient betwixt them and the ſtabbing, and the 
Verdict finds no pre-conceived Malice, and the 
Statute extends to no other killing by the Proviſe. 

An 
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And if one be affaulted by Thieves which have no 
Sword drawn, and the Party aſſaulted ſtabs one of 
the Thieves, he is not within the Intent of the 
Statute, although he be within the Words of it; 
or if one be aſſaulted in his Houſe, and the Aſſaultor 
hath no Weapon drawn, and one of the Afſaultors 
be ſhot, yet the Party aſſaulted is not within the 
Statute. 15 Car. in Davy and Milliams's Cale, it was 
adjudged by all the Judges, that he that killed ano- 
ther by throwing a Hammer at him was not within 
the Statute, becauſe there was a preceding Provoca- 
tion of him. And if two aſſault a third Perſon, 
and one of them itrike the third Perſon, and the 
third Perſon kills the other that did not Urike him, 
I do not corceive he is within the Statute, for it is 
the Aſſault of both, and ſhall alſo be adjudged the 
ſtriking of both. 

Ae Tuſtice held he was within the Statute, be- 
cauſe it was not unlawful to come to arreſt him, 
and here was no Weapon drawn, and % it was ad- 
journed to another Day. | 

At which Day Buckner was again brought to the 
Bar, 4 TFuftice repeats the Special Verdict, and 
made the Queſtion, whether this Fact of Bu kner be 
within the Statute of 1 Fac. enacted againk ſtabbing, 
and he argued that it was, and that Buckner could 
not have his Clergy, becauſe the Statute ſhall be 
taken beneficially for the Common- wealth, and not 
for the Priſoner, who is a particular Perſon, and 
the Intent of the Statute is to take away the Clergy 
for ſome Felony ; neither by the Common-Law, 
nor by the Law of God is there Clergy given for 
killing a Man, and it was the Pop; Power that in- 
troduced the Clergy to be given for Manſlaughter, 
and alſo for Murther, in diminution of the Com- 
mon-Law, and of Regal Power, yea, and of the 
Law of God alſo ; and if a Woman kill one, ſhe 
ſhall not have her Clergy, but be hanged, which 
ſhews that by the Common-Law the Clergy was not 
given for Manſlaughter. And by the Law of God 
J find no Difference between Murther and Man- 
ſlaughter, for it makes no Difference between hot 
Blood and cold Blood, as we do now diftinguiſh ; 
and every Word in the Statute methinks doth take 
away the Clergy by way of Argument, even from 
the Title of the Act to the very End of it; and here 
is a great Sin to be puniſhed, and Inconveni- 
ences would follow to admit of the Clergy in ſuch 
Caſes as this is, and here was a ſudden killing as 
the Act expreſſeth, for it was done with a Dagger 
which was not ſeen, but ſuddenly drawn out of a 
Pocket, and no Weapon was drawn againſt him ; 
for the Provocations alledged, they cannot amount 
to the drawing of a Weapon, cr ſuch a Provoca- 


tion as the Statute intends, for all the Adis done by 
Horword amounted but to a Treſpats, and cannot 
be ſuch a Provocation as ſhould cauſe B to 
fear his Death, for no Violence was uſed to bis 
Perſon by ftriking, or drawing of a Weapon, or 
otherways, and the ſending for Bailiffs to arzett 
him cannot be ſuch a Provocation as the Statute in» 
tends, which is to put the Party in frar of his 
Life, and the Party knew that Horwweod came with 
an Intent only to arreſt him, and not to kill him. 
nor did the Party ſi in do any thing againſt Buckner 
to provoke him ; acd there is by Preſamętion ut 
Law a prepenſed Malice in Puckner to kill Horzwead, 
which 1s Go by his ſudden Manner of ſtabbing 
him, and Davy and Williams's Cale urged on the 
other Side is not like to this Caſe. I graut if one kill 
a Thief ſuddenly it is not within the Statute, for 
ſuch killing was never intended to be prevented by 
it. The worſt Words one Man can give another 
are not a ſufficient Provocation within the Statite, 
for ſpeaking of Words doth much differ from draw- 
ing of a Weapon: Nor is this a killing /e def,‘ 
or by Misfortune, but a killing at the Common- 
Law, and fo the Clergy is taken away by the Sta- 
tute, and thole of Serjeants Inn in Hieet. Street, 
amongſt whom are Barkly, Foſter, and Ralle, who 
have been Judges, are of my Opinion. 

Gln, Chief Fuſtice, held it not within the Sta- 
tute, he argued long much to the Etfect as formerly, 
but having taken cold, I could not dilltintly hear 
him. Adjourned. 

This Caſe was again argued, Trin. 1656, to in- 
form Juſtice Warburton, who was called to that 
Bench, after the former Arguments and Opinion of 
the. Court delivered much to the ſame Manner as 
formerly, by Finch for the Priſoner, and Bala s 
for the Protector; and thereupon my Lord Chief 
Juſtice Glyn and J uftice Warburton were of Opinion 
againſt Fuſtice A, and fo Judgment was given for 
the Priloner, that the Stabbing was not within the 
Statute, but was only Felony at the Common- Law; 
and the Priſoner was admitted to his Clergy, and 
burnt in the Hand accordingly. She's Reports, 467. 


NumsB. V. 


Watts and Brains. B. R. 1599. 


Appeal of Murther for the Death of her Huf. . 


band. The Defendant pleaded not guilty ; and up+ 


on Evidence at the Bar it appeared, that two Days” £ , 


before her Husband's Death, he and the Defen- 


dant fighting upon a Quarrel then betwixt them, - 
the Detendant was hurt in hat Fray; and — 
LI11 2 Day 


( 318 ) 


Day after, the Plantiff's Husband, paſſing by the 
Defendant's Shop, the Defendant purſued him ſud- 
denly, and the Husband's Back being towards him, 
ſo as he perceived him not, the Defendant ſtruck 
him upon the Calf of his Leg, whereof he inſtant- 
ly died; the Defendant, to excuſe himſelf affirmed, 
that he, who was ſlain, when he came by his Shop, 
ſmiled upon him, and wry'd his Mouth at him, 
and therefore, for this mocking of him, he pur- 
ſued him. And, it was much enforced by the De- 
fendant's Council, that it was a new cauſe of Quar- 
rel; and fo the Stroak is not upon any precedent 
Malice, and therefore it is not Murther : But all 
the Court ſeverally delivered their Opinions, that it 
one make a wry or diftorted Mouth, or the like 
Countenance upon another, and the other immed i- 
ately purſues, and kills him, it is Murther ; for it 
ſhall be preſumed to be Malice precedent, and that 
ſuch a flighit Provocation was not ſufficient Ground, 
or Pretence, for a Quarrel; and ſo delivered the 
Law to the Jury, that it was Murtker, although 
what the Defendant pretended had been true ; 
whereupon, the Jury going from the Bar, notwith- 
flanding the Evidence was pregnant againſt the De- 
fendant, Eight of them agreed to fed him not 
guilty, but the other Four withſtood them, ard 
would not find it, but to be Murther; and on the 
next Day Morning, two of the Four agreed with 
the Eight, to find him not guilty ; and afterwards, 
the other two conſented in this Manner ; that they 
ſhould bring in, and offer their Verdict not guilty ; 
and, if the Court diſliked thereof, that then they 
all ſhould change the Verdict, and find him guilty. 
And, upon this Agreement, they came to the Bar, 
and the Foreman pronounced the Verdict, that the 
Defendant was not guilty ; and the Court much 
miſliking thereof, being contrary to their Direction, 
examined every one of them by the Poll, wheth r 
that was his Verdict; and Ten of the firſt Part of 
the Pannel, ſeverally affirmed their Verdict, that 
the Defendant was not guilty 3 but the two laſt af- 
firmed how they agreed, and diſcovered the whole 
Manner of their Agreement; whereupon, they 


were ſent back again, and returned, and found the 
Defendant guilty. And, for this Practice. Harris, 
the Foreman, was aſterwards fined 1co Marks, and 
the other Seven, who agreed with him at the firſt, 
every of them was fined 40/7. and the other two, 
who agreed with the Eight, although they affirmed, 
that it was, becauſe they could not endure, or hold 
out any longer; yet for that they did not diſcover 


the Practice, being examined by Poll but affirm'd 


the Verdict, were fin'd each of them at 20/7, and 
all of them impriſoned ; but the other two were 
diſmiſſed, vet blamed, for ſuch a Manner. of con- 
lenting in Abuſe of the Court. And afterwards, 
the Defendant was adjudged to be hanged. 


Nous. VI. 
At the Seſſions in the Old-Bailey, Octob. 10, 1666. 


Jon Grey being indicted for the Murther of Vl. 
liam Golding, the Jury found a Special Verdict to this 
Effect, wiz. We find, that the Day, Year, and 
Place in the Indictment mentioned, John Grey, the 
Prifoner, was a Black/mith ; and that Miiliam Golding, 
the Perſon killed, was his Servant; and that Grey, 
his Maſter, commanded him to mend certain 
Stamps, being part belonging to his Trade, which 
he neglected to do; and the ſaid Grey, his Maſter, 
after coming in, aſked him, the (aid Golding, why 
he had not done it; and then the ſaid Grey told 
the ſaid Go/ding, that if he would not ſerve him, he 
ſhould ſerve in Bridexwel/; to which the ſaid Gold- 
ing replied, that he had as good ſerve in Bride well, 
as ſerve the faid Grey, his Maſter ; whercupon the 
ſaid Grey, without any other Provocation, ftruck 
the ſaid Go/dizrg with a Bar of Iron, which the faid 
Grey then had in his Hand, upon which he and 
Golding were working at the Anvil; and with the 
ſaid Blow he broke his Skull, of which hedied ; 
and if this be Murther, Sc. This was held to be 
Murther by all the Judges of the Ang's- Bench, 
with the Concurrence of the Lord Chief Juſtice 
Briag man. 


_—— — * 
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Friali at Law, &c. are careſull) taken in Short-hand by Neh. Fromanteel, at the Two Black- Boys 
within White-chaple Bars, by whom the Proceedings at the Old- Bailey in this and the preceding Mayor aii) 


4awere iahen. 
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BOOKS printed for J. WALTHOEF, ver- againſt the Royal-Exchange, 
in Cornhill. 


Latelh Publiſb d. 
In SIX VOLUMES, Folio. 
The THIRD EDITION, with Additions, of 


Complete Collection of STAT E-TRIALS, 
A and Proceedings for High-Treaſon, and other 
Crimes and Miſdemeanours: From the Reign of 
King Rieu Il, to the Reign of King 
GzorGes II. 
With Two Alphabetical Tables to the whole. 


Of whom may be had, 


Tus Parliamentarium: Or, The Ancient Powea, 
Juriſgiction, Rights and Liberties, of the moſt high 
Court of PARLIA ENT. By William 
PeTyY T, Eſq; late of the Inner Temple, and 


| Keeper of the Records in the Tower. 


The Law of Eviptxce: Wherein all the Caſes 
that have yet been printed in any of our Law Books 
or Trials, and that in any wiſe relate to Points of 
Evidence, are collected and digeſted under their 
proper Heads. The Third Edition, corrected, and 
broaght down to this Time. 


Chronica Juridiciaiia : A Chronological Table of 
the Names of all the Lord Chancellors, Lord Keep- 
ers, Judges, and Serjeants at Law, from the Con- 
queſt ro 1739. ä 


Cas Es in Law and Equity, chiefly during the 
Time the late Earl of Maccleield preſided in the 
Courts of King's-Bench and Chancery. 


By RoszxT Lucas, of the Inner Temple, Eſq; 


The Legal Fudicature in Chancery ſtated. 


An Hiſtorical Account of the Original and Na- 
ture, as well as the Law of Drvisss and Revo- 
CATIONS. By a late Learned judge. 


An Hiſtorical Jieav of the Court of Exchequer, 
and of the King's Revenues there anſwered. By 
a late Learned Judge. 


Taft Pas 
(Price Five Shillings.) 


The Elements of ALGEBRA, in a New 
and Faſy Method ; with their Uſe and Application, 
in the Solution of a great Variety of Arithmetical 


and Geometrical Queſtions, by General and Univer- 
{al Rules. 


To which is prefix d, An Introduction contain- 


| ing a ſuccinct Hidory of thls Science. 


By Mr NaTraxici Hammond, de Bank. 
Extract from the Account of this Book in the Works of 


the Learned. 


© The World has long complained of the Want 
* of a proper Intreduction to Algebra. Some are 
* ſo very conciſe, as if they were contriv'd not to 
teach but introduce a Teacher; others again are 
© larger, but wrote with ſo little Condeſcenſion to 
the Underſtandings of ſuch as are altogether un- 
* acquainted with the Science, that they are of very 
little Uſe to thoſe who are moſt inclined to make 
* uſe of them. Whence it comes to paſs, that few 
find it practicable to make any Progreſs in Alpe- 
* bra without a Maſter, tho' certainly the Science 
in itſelf is far from ſurpaſſing a clear Head, and 
* a tolerable Underſtanding. 

* The Deſign of this Treatiſe, which is of a rea- 
* ſonable Bulk, and which contains nothing which 
is not ſolid, and to the Purpoſe, is to aſſiſt ſuch 
* as are engaged in teaching Algebra with a regular 
Method, and a large Stock of Examples; ſo that 
* their Scholars may find Employment in their Ab- 
* ſence; and to enable ſuch as live in Country- 
Places, and muſt conſequently want all other Tu- 
tors, except Books, to acquire fuch a Skill ia 
* this Science, as may enable them to ſpend a Por- 
tion of their Time agreeably in the Cultivation cf, 
* their better Parts, and in rendering a natural Me- 
* thod of enquiring after Truth habitual. 

* The Treatiſe begins with a copious Explication 
* of the Fundamental Principles of the Art, and of 
the Signs and Method of Notation uſed therein. 
* The Author then proceeds to the ſeveral Rules, 
« explaining them carefully and copiouſly in all their. 
various Caſes; ſo that with a moderate Attention 
it is imply impoſſible for a Perſon, who deſires to 
be Maſter of Algebra, to miſs of his End. 

* We never find this Writer advancing any thing, 
* out of its proper Place, or burthening the Mind 
* of his Scholar with Rules, before they 9 ne- 
ceſſary: He proſeſſes to have imitated the judici- 
* ous Euclid in this Reſpect; and he has done it 
* with equal Art and Felicity. By this means he 
has delivered the young Student in Algebra from 
* that which is uſually the moſt fatiguing Part of 
the Science, wiz. The Doctrine of Surds, in the 
Manner in which it is uſually taught. By the 
* ſame Means he leads his Reader directly to Equa-- 
tions; and, by ſhewing him the Profit he is to 


teap 


come all it Difficulties. But naving thus laid a 
* ft:ong ard rational Foundation, he moves more 
« {lewly ti rough the reft of his Work, that who- 
ever folien him, may be obliged to becoine Ma- 
fler 4% every Branch of the Art, fo as to be a com- 
. ples? Algcoraiilt, before he quits his Book, and 
not a Smatterer. ; 

© Quneratic Equations, and the Art of managing 
« Convyergirig Series, the admirable Invention of 
the eee Sir Jaac Newton, are bers 10 


« clearly explain*d, and their ſeveral Caſes ſo plain- 
ly et down, ard fo thoroughly N that 
* it may be truly ſaid, there are no where elle ſuch 
* [ultruRions to be met with. At the Cloſe of the 
* Book, we find abundance of Obſervations, ne- 
* celiary for enlightening ſuch Minds as are willing 
to proceed fill farther in analytic Diſcoveries; 
„ ſo tnat conſidering the Compass of this Work, 
and that too is very wboderate, it is as complete 
as poſſibly can be expected: And he Who is 
thoroughly verſed in it. will find no great Dit- 
" ficulties, when ke proceeds to ſublimer Studies. 
The Language is plain and natural, the Book is 
more copious than any other in Examples, and 
the Illuſtrations of them are ſo full and clear, 
that is impoſſibſe to miſtake their Meaning. 


J oft 
(Price Two Shillings and Six-pence.). 
| 5 
A New Methed of lu rRNOvIN c cold, wet, 


and barren L. AN L S, particularly Claycy 
Grounds. | 


©. «a © @ :-0 F-2 


Publif'd, 


(Illuflrated with Eight Copper-Plates, exhibiting the 
Fires of the luſtruments neceſſary for theſe New 
Improvements.) 


This Treatiſe contains, 1. The beſt Methods of 
draining wet Lands, either ariſing from their Si- 
tuation or Springs. 2. Directions tor burning Turf, 
Mole Hills, and Clay, for the Improvement of 
iuch Lands. 3. The many Advantages that ariſe 
from boggy Grounds, by turning them into Planta- 
tions, according to the Nature of the Soil, and Si- 
tuation of the Place. 4. Directions for making of 
Fiſn ponds, and Ditches for feedingier breeding of 
Fiſh, and carrying off the Water. 5. The Me- 
thod of burning barren Land in North Britain. 
6. How to aſcertain the Value of Hilly Grounds, 
a Thing extreamely uſetul to Landlord and Tenant. 
7. Ditections for making Gardens in clayey 
t;rounds, ard a certain Method of improving Fruit- 
1rees. 


« reap from this Science, encourages him to dver- 


Taub Publifid, in Six Parts, 


(Neue coiled into one Folame,, with a compleat Index 
| to the whole, ) | 


PHOENIX BRITANNICUS : Being a 
M:ſceilanecus Collection of Trac, Hiſtorical, Poli- 
t cal, Biographical, Satirical, Critical, Sc. which ate 
no where to be found in the Cloſets of the Curious. 
Interſperſedwich choice Pieces from original Manu- 
{cripts. Collected by J. Mog aN, Gent. 

his Volume conkhits of aboyt ſeventy ſcarce and 
curious Ta Ars; among which are contained, 

1. A Sermon no leſs fruitful than famous, by 
Iickliffe, 1338. | 

2. The wonderful Year, 1603. 

3. A Narrative of the Proceedings at Wincheſter, 
where the Lord Cobham, Lord Gray, and Sir Griffin 
Markbam, all attainted of High-Treaſon, were 
ready to be executed on the gth of December, 1603. 
With His Majeſty's Warrant for ſuſpending theit 
Execution, x | . 

4. A ſhort View of the long Life and Reign of 
Henry III. By Sir Robert Cotton. 

5. The Danger wherein the Kingdom now ſtand- 
eth, and the Remedy. By the ſame Hand. 1628. 

6. Fox Civitatiz 3 or, London's Complaint. 1625. 

7. Proteſt of the Houſe of Commons (in 1604) 
againſt certain Infringments of the Court, c. MS. 

8. Remarkable Paſſages which occurred from the 
Meeting of the Parliament the 23d of Fa 1657. 
to cheir Diſſolution. Alſo a Liſt 1 their | Nase 
who {at in the other Houſe, ſo greatly defign'd for 
a Houſe of Lords, with a brief Deſcription of their 
Merits and Deſerts. 

9. A moſt notable Speech concerning the other 
Houſe. Mareh 1659. 4 

10. Valour anatomiz'd in a Fancy. By Sir Phi- 
lip Sidney. 1581. 

11. The latt Will of George Fox. 

12. William Lithgow's Account of his inhuman 
Racking by the Spaniards at Malaga, in 1620. 

13. Count Gondamar's Tranſactions, during his 
Embaſſy in England, 1620. | 

14. A true and exact Naration of the miraculous 
Deliverance of Ann Green : Who, being executed at 
Oxford the 14th of December 1650, afterwards re- 
vived. Together with the Manner of her ſuffering, 
and the particular Means uſed for her Recovery. 
15. A Declaration of the Life, Treaſons, and 
Execution of Dr Fohn Story, 1571. 

16. Sir Walter Ralegh's Gholt. MS. 1622. 

17. The Life of Henry Melly, who liv'd at his 
Houſe in Grab-ftreet 44 Years; and in that Space 
was never ſeen by any. And there died the 2gth 


of October, 1636, aged 84, With many other 
curious Articles. | 
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